SIR HARRY GIBBS AND FEDERALISM: THE ESSENCE OF THE
CONSTITUTION
JULIAN LEESER

It is difficult to present Sir Harry Gibbs in a new light. As the fifth speaker on a panel
that is much more distinguished than me, my task is a hard one. It is an honour to
follow: Justice Heydon who is not only a judge of immense intellect but possibly
Australia’s finest after dinner speaker, Justice Kirby who, even through the virtual
medium, is one of Australia’s great juristic communicators, the distinguished former
Attorney-General Tom Hughes AO, QC and David Jackson QC of whom it is said
that, if High Court appearances were rugby tests, he would be among our most capped
players.

Like the other speakers | knew Sir Harry Gibbs. | was privileged to know Sir Harry
through my involvement in Australians for Constitutional Monarchy and this Society.
He gave great intellectual weight to the things many felt instinctively. The man |
knew was always very shy and reserved but he could also display a fine sense of
humour.

During the republic referendum campaign, | attended a press conference at New
South Wales Parliament House with Sir Harry and then accompanied him to his car.
On the way out he was asked by a journalist what he thought of his former colleagues,
Sir Anthony Mason and Sir Gerard Brennan, supporting the republic model. He
replied ‘Even Homer erred.” The journalist gave him a puzzled look. | said to Sir
Harry ‘I don't think she quite got the reference.” He replied ‘I imagine she thought I
meant Homer Simpson.’

Sir Harry was also always generous with his time. He was happy to address law
students and encourage young lawyers. He gave a well attended speech on his view
of the role of the Chief Justice of the High Court at UNSW in my final year, replete
with his capacity for clever understatement. | have had, throughout my short working
life, a photo of Sir Harry Gibbs and me on my wall at work. It is a useful talisman
from which to draw inspiration. A festschrift in honour of Sir Harry Gibbs is long
overdue. I am delighted that the Society has decided to dedicate this conference to Sir
Harry’s work and am honoured to be part of it.

The Hon R P Meagher AO, QC once said ‘It is one of Sir Harry's great achievements
to utter simple truths in a way that makes them seem blindingly obvious, although
they were not so before he uttered them.”* This is true of Sir Harry’s statements on
federalism.

The issue of federalism is the focus of my paper. In this paper | am going to examine:

@) Sir Harry Gibbs’ background and his view of federalism;

(b) His concerns about Commonwealth legislative and financial power;

(© His call for the cause of federalism to be defended; and

(d) My view that competitive federalism is a potential mechanism for revitalising
the federation.
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A. The contribution of Sir Harry’s Experience and Background

Sir Harry Gibbs grew up in Queensland. He attended school and university there and
he practiced at the Queensland bar from 1946-1961. During his time at the bar he was
regularly counsel for the Queensland Government in the High Court. He was counsel
in two cases, both before the High Court and the Privy Council, involving s 90 of the
Constitution which deals with the prohibition on States raising excise duties. This
issue became an interest of Sir Harry’s both on the bench and in retirement. Sir Harry
was counsel in the Dennis Hotels v Victoria? and Whitehouse v Queensland® cases
which establish that a backdated licence fee is not an excise.

Sir Harry’s judgments do not espouse a broad general theory of federalism, although
they do present a consistently federal approach to the Constitution. His judgments
display what the obituarist Mark McGinness described as an ‘exemplary style —
simple, logical, lucid, unambiguously expressed, without diversion, flourish or frills.
Sir Harry respected the great federalist Chief Justice, Sir Samuel Griffith and kept a
picture of Griffith on the wall in his chambers.> Right from the time he was welcomed
to Perth at his first sitting as Chief Justice he stressed the value of federalism. On that
occasion Sir Harry said:

24

It is of great importance in a federation that federal instrumentalities do not
lose touch with the people of the States where most of the inhabitants of the
nation live and most of the activities vital to its well-being are carried out.®

The first speech | have been able to find by Sir Harry Gibbs on federalism was given
in 1985, late in his chief justiceship. He said of the federation that ‘[a]s a matter of
history, the people of the colonies would not have united on any other basis.” But he
lamented that the framers’ vision had not been implemented:

largely as a result of decisions of the High Court. By a process of expansive

interpretation some of the powers given to the Commonwealth by the

Constitution [have] already...been widened in a way which no one in 1901

would have thought possible. The result has not been entirely satisfactory.’
B. Gibbs’ model of federalism

Gibbs believed that the essence of a federation is that:

there should be two levels of government, each of which is limited to its own
sphere, but neither of which is subordinate to the other. There must be a
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division of powers, effected by a written Constitution which binds both levels
of government, so that neither has absolute sovereignty. Each level of
government should be independent and supreme within the area of its powers,
and each should have under its control the financial resources necessary to
enable it to perform its functions.®

Sir Harry’s model of federalism was a coordinate model where two levels of
government each have separate powers and functions. He told this Society in 1992
that federalism “is of the essence of the Constitution”.® I would like to describe him as
a ‘bright-line federalist’. His vision for the appropriate division of powers in
Australia, ‘can be summed up in one sentence: nothing should be done by the
Commonwealth that could be done equally well by the individual States
themselves.”*°

Gibbs’ support for federalism, both as a Justice of the High Court and as a writer and
commentator after that time, was predicated on his view that it was the federal system
that the framers of the Constitution had established ‘in the true sense’.** The framers’
conception was that they were creating a nation where the States would continue to
have a separate sphere of responsibility where, to paraphrase Sir Henry Parkes, their
powers would not be crippled, their authority diminished, or their rights invaded.
Commonwealth powers were to be restricted and defined in s 51 of the Constitution
‘for example, in relation to banking, insurance, fisheries and industrial conciliation
and arbitration. The [framers] restricted the application of the provisions regarding
trial by jury, and freedom of religion, to Commonwealth laws. They prohibited the
Commonwealth from taxing State property.’*? The federal government was to be
‘given power only over specific matters in respect of which uniform legislation was
desirable and that the residue of power was left to the states’™® The framers, as Gibbs
understood it, ‘proceeded on the assumption that State functions would include, as
Griffith said, “almost all matters which have a direct bearing on the social and
material welfare of the people”.”**

C. Gibbs’ Federalist Interpretation of the Constitution

Gibbs’ view of the importance of the federal balance influenced his approach to the
interpretation of the Constitution. As he said in Koowarta v Bjelke Peterson, ‘in
determining the meaning and scope of a power conferred by s. 51 it is necessary to
have regard to the federal nature of the Constitution.”*> This was not a revolutionary
concept. Nor was it the reserved powers doctrine which Gibbs, consistent with the
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Engineers case,*® rejected. It was a view of the Constitution that was, to some extent,
shared by judges of the Latham Court who, in 1947, in Melbourne Corporation v The
Commonwealth'” drew implications from federalism to prevent the Commonwealth
legislating to impose special burdens or disabilities on State governments.

What underlay Sir Harry’s federalism jurisprudence was best expressed in
Queensland Electricity Commission v The Commonwealth'® a case considering the
application of Melbourne Corporation doctrine. Gibbs held that:

It is now clear in principle, and established by authority, that the powers
granted by s.51 of the Constitution are subject to certain limitations derived
from the federal nature of the Constitution. The purpose of the Constitution
was to establish a Federation. “The foundation of the Constitution is the
conception of a central government and a number of State governments
separately organized. The Constitution predicates their continued existence as
independent entities”: Melbourne Corporation v. The Commonwealth. The
fundamental purpose of the Constitution, and its “very frame” (Melbourne
Corporation v. The Commonwealth), reveal an intention that the power of the
Commonwealth to affect the States by its legislation must be subject to some
limitation.™

This meant that provisions of the Constitution need to be read, not in isolation but, in
the context of the whole document. Gibbs hope was that in defining the limits of
Commonwealth power:

the Courts would have resolved any ambiguity by interpreting the provisions
in a way that would maintain the federal distribution of power which the
Constitution so obviously appears to guarantee. In other words, on principle
one would have expected the Courts to hold that no single power of the
Commonwealth should be given so wide an effect that the careful definition of
other powers would be meaningless and that the States would be rendered
subordinate to the Commonwealth in areas of power left to them by the
Constitution.... The Court has rightly laid emphasis on the need to give a broad
interpretation to constitutional provisions, but has ignored the necessary
qualification that the Constitution as a whole may indicate that to give a
narrower meaning to particular provisions would better preserve the federal
balance that the Constitution intends to maintain.?

In relation to the limitations of the Melbourne Corporation doctrine and its extension
Gibbs noted that:

There is not much value in a principle that protects the existence of the States
and at the same time places no limit on the extent to which the Commonwealth
can deprive the States of their functions.**
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In relation to the external affairs power, for instance, Gibbs’ notions of the federal
balance required ‘that some limits be imposed on the power to implement
international obligations conferred by par (xxix)’.? This is particularly so as the
external affairs power “differs from other powers conferred by s 51 in its capacity for
almost unlimited expansion.”’? In explaining the limits of Commonwealth power,
imposed by the federal balance, Gibbs sought in aid a decision of Latham CJ, Rich,
Dixon, McTiernan, Williams and Webb JJ, on the defence power where the Court
held:

Nearly all the limitations imposed upon Commonwealth power by the
carefully framed Constitution would disappear and a unitary system of
government, under which general powers of law-making would belong to the
Commonwealth Parliament, would be brought into existence notwithstanding
the deliberate acceptance by the people of a Federal system of government
upon the basis of the division of powers set forth in the Constitution. We
proceed to state reasons why the Court should not ascribe an operation so far-
reaching and, indeed, revolutionary. 2

Gibbs held that in deciding whether legislation purportedly enacted under the external
affairs power is valid it will be “‘necessary to have regard to the fact that the
Constitution is a federal and not a unitary one.”*

Similarly the federal nature of the Constitution placed limits on how Sir Harry viewed
the scope of the corporations power. In Actors and Announcers Equity Association v
Fontana Films,?® he said:

[H]aving regard to the federal nature of the Constitution, it is difficult to
suppose that the [corporations power was] intended to extend to the enactment
of a complete code of laws, on all subjects, applicable to the persons named in
those paragraphs ... extraordinary consequences would result if the Parliament
had power to make any kind of law on any subject affecting such
corporations.?’

... The method which the courts have followed in the past, of approaching the
solution of the difficult problems presented by such a provision as s. 51(xx)
gradually and with caution, proceeding no further at any time than the needs of
the particular case require, is the most likely, in the end, to achieve the proper
reconciliation between the apparent width of s. 51(xx) and the maintenance of
the federal balance which the Constitution requires.?®

It is important to note however that Gibbs’ view of federalism did not mean he was
fast and loose with the provisions of the Constitution. Nor did it detract from his
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strict, technical approach to reading its provisions. Nevertheless, it did infuse his
thinking about the outer limits of Commonwealth power.

I CONCERNS ABOUT COMMONWEALTH LEGISLATIVE POWER

Sir Harry Gibbs’ view of coordinate federalism suggests that each level of
government was to be independent of the other. This view of the federation influenced
Gibbs’ thinking about the limits of Commonwealth power.

A.External Affairs

As | have mentioned one of Sir Harry’s key concerns was the potential interpretation
that could be given to s 51 (xxix) of the Constitution - the external affairs power,
which provides:

The Parliament shall, subject to this Constitution, have power to make laws for
the peace, order and good government of the Commonwealth with respect to —
external affairs

Sir Harry acknowledged that the external affairs power would give rise to “difficult
decisions’® and would create ‘grave difficulties of interpretation’. He agreed with Sir
Harrison Moore who described it as a ‘somewhat dark’®’ power. The cases on the
external affairs power raised the question of what constitutes ‘external affairs’. Sir
Harry’s view was that the expression was a confined one. It related to: ‘the external
relations of the Commonwealth,”®" ‘some matter indisputably international in
character,” “relations with other countries or persons or things outside Australia,
or ‘matters concerning other countries’. ** However ‘a matter does not become an
external affair simply because Australia has entered into an agreement with other
nations with regard to it’.*®

»33

He contrasted laws made pursuant to the external affairs power with laws which
related to the ‘internal organization of the nation” and therefore ‘could not be regarded
as a law with respect to external affairs.”*

Sir Harry’s view did not mean that the external affairs power has a narrow scope. For
example, he conceded that the power could properly be used ‘in some circumstances,
at least,”®" to pass a law to carry into effect an international agreement to which
Australia is a party. It is not limited to matters geographically external to Australia.
For instance, Sir Harry thought that diplomatic privileges, the pursuit of fugitives
from another country and laws making it an offence to excite disaffection with a
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friendly nation or aerial navigation are all matters which fall within the ambit of the
external affairs power.®

Sir Harry rejected a view that the external affairs power would support the
Commonwealth Parliament enacting laws to execute any treaty to which the
Commonwealth is a party, regardless of whether the subject matter of the treaty was
purely domestic and involved matters which did not relate to relations with other
countries. He was particularly concerned that such a view would give the
Commonwealth Executive the ability to “determine the scope of Commonwealth
power’.* This would potentially give the Commonwealth the power to:

control education, to regulate the use of land, to fix the conditions of trading
and employment, to censor the press, or to determine the basis of criminal
responsibility ...the Commonwealth would be able to acquire unlimited
legislative power. The distribution of powers made by the Constitution could
in time be completely obliterated; there would be no field of power which the
Commonwealth could not invade, and the federal balance achieved by the
Constitution could be entirely destroyed.*

In retirement Sir Harry continued to worry about the scope of the external affairs
power. In a provocative statement to this Society he suggested that “[i]t is hardly an
exaggeration to say that it would not make any practical difference if the word
“anything” were substituted for “external affairs” in this provision.”** Gibbs called for
an amendment to the external affairs power to limit its scope along the lines he was
suggesting in his judgments.** With the Commonwealth in possession of an unlimited
treaty making power, Gibbs became worried about the amount of scrutiny treaties
were receiving. He was pleased to see Parliament beginning to subject treaties to more
effective probing.** He was also alarmed about the central role of the Racial
Discrimination Act 1975 (Cth), which had been enacted pursuant to the external
affai4rss power, played in Mabo** where it was used to strike down Queensland land
law.

Sir Harry was in the minority in almost all the cases concerning the federal balance.
The minority view of the external affairs power has not prevailed. Gibbs thought that
the combined effect of the external affairs power and s 109 of the constitution could
annihilate State legislative power.*® He concurred with a comment of David Jackson
QC who in 1984 observed that “in the future the issue between State and
Commonwealth Governments is more likely to be whether the Commonwealth power
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should be exercised, rather than whether it exists. In other words the resolution of the
issue is likely to be by political, rather than by legal, means.”*’

Gibbs’ fellow judges in the minority in cases concerning the federal balance were
variously: Sir Daryl Dawson, Sir Keith Aickin and Sir Ronald Wilson. It is
appropriate also to pay tribute to Sir Ronald who passed away last year shortly after
Sir Harry. Whatever view one takes of Sir Ronald’s role as President of the Human
Rights Commission, as a High Court Judge, he should be remembered, like Sir Harry,
as a great federalist.®®

B. Corporations power

A discussion of Sir Harry Gibbs and federalism could not be held at this time without
some further mention of the corporations power. Section 51(xx) provides that:

The Parliament shall, subject to this Constitution, have power to make laws for
the peace, order and good government of the Commonwealth with respect to —
Foreign corporations, and trading or financial corporations formed within the
limits of the Commonwealth.

In the cases that examined the limit of the power, Gibbs found that the trading
activities of trading corporations could be regulated.*® Gibbs held that legislation
could apply to a trading corporation ‘only in relation to such of its activities as are
properly regarded as trading activities’.*" If its activities are ‘preparatory to the trade
[and] do not form part of it”>" then they are not trading activities:

The authorities in which s. 51 (xx) has been considered are opposed to the
view that a law comes within the power simply because it happens to apply to
corporations of the kind described in that paragraph...in the case of trading
and financial corporations, laws which relate to their trading and financial
activities will be within the power. This does not mean that a law under s. 51
(xx) may apply only to the foreign activities of a foreign corporation, for ex
hypothesi the law will be one for the peace, order and good government of the

7 Ibid.

*® Interestingly, in an interview Sir Ronald undertook in 1997 in the light of Bringing Them Home, he
was asked whether he would have taken a different approach to adjudication if he were to return to the
High Court today. He responded “ | don’t think that | would, but because my dominant feeling on the
bench is that | have sworn to do justice according to law’. And it’s that ‘according to law’ that makes it
so damned difficult... the two decisions that I would not wish to confront again was the Koowarta
decision and secondly Mabo #1. | wrestled for ages with Mabo #1 and | still can’t read section 10 of
the Racial Discrimination Act in such a way as to find that it applies and so | dissented. Mind you, |
wasn’t alone. It was 4:3. So two other minds of some eminence reasoned along same lines, but | was
longing to find with the majority. So you’ve posed a conundrum and frankly my only defence is that |
gave it my best shot in these two cases but was compelled by my legal reasoning the way | did. It was a
great honour to serve on the High Court but | can’t say it was the highlight of my professional career. It
was damned hard work.” From Julian Morrow, ‘Interview with a Commissioner’ Blackacre (1997) 27,
29.

* Strickland v Rocla Concrete Pipes Ltd (1971) 124 CLR 468, 525.

*0(1983) 158 CLR 1, 117.

°1(1983) 158 CLR 1, 118.



Commonwealth. It means that the fact that the corporation is a foreign
corporation should be significant in the way in which the law relates to it.>

Gibbs’ view of the Corporations power has not, at this stage, commanded majority
support. Gibbs’ view was cited in aide in the recent challenge to the WorkChoices
legislation particularly as counsel tried to explain Sir Harry’s view. If trading
activities of trading corporations could be regulated, and financial activities of
financial corporations could be regulated, but he did not mean that only the foreign
activities of a foreign corporation could be regulated, what did he mean by the
observation that ‘the fact that the corporation is a foreign corporation should be
significant in the way in which the law relates to it*?*®

It is difficult to speculate on the result of that challenge before the present High Court.
It is also unwise to guess how Sir Harry might have determined the matter. Sir
Harry’s speeches in retirement seemed to express different views. At Samuel Griffith
Society conferences, in 1992 and 1993, Sir Harry initially expressed concern at the
potential of the corporations power, given the state of the authorities.>* However, by
2001 he seemed, at least on one reading, to be expressing a somewhat different view.
Sir Harry hoped that politicians of all major parties would put aside political
differences and work ‘out anew which powers should be given to the Commonwealth
and which to the States’. In this context he observed that ‘some issues should be easy
to decide — for example to increase the power of the Commonwealth with regard to
corporations’.> At any rate it is idle to hypothesise what Sir Harry might write were
he a Justice of the High Court hearing the WorkChoices challenge.

I1 CONCERNS ABOUT COMMONWEALTH FINANCIAL POWER
The second essential characteristic of a federation as Gibbs saw it was for each
component part to have financial independence. The interpretation given to three of
the financial provisions of the Constitution have made the achievement of this goal
difficult.

A Section 90 Excise Duties

Gibbs, using the words of Dr Johnson, described the taxes mentioned in s 90 of the
constitution as ‘hateful’.>® Sir Harry’s view of s 90 was reflected in his statement that:

It is essential to the nature of a true federation that the States should have
under their independent control financial resources sufficient to perform their
functions. The way in which s.90 has been interpreted is one of the factors
which have contributed to the instability of federation in Australia.>
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Section 90 prevents the States from raising excise duties. An excise duty has a vague
meaning but by 1983, it meant:

a tax directly related to goods imposed at some step in their production or
distribution before they reach the hands of the consumer. This means that the
person on whom the tax is imposed is charged by reason of and by reference
to the fact that he has taken such a step in relation to the goods eg as
manufacturer, producer, processor or seller.”®

What was controversial is how this manifested itself. That is, in considering impugned
legislation, the Court divided between those who thought that the practical effect of
the tax was central to the laws validity (ie: if it produced the same result as an excise
duty it was an excise duty) and those who favoured the legal effect (ie: did the
legislation provide for an excise duty). Sir Harry favoured the legal effect test. Gibbs
explained his view in Hematite Petroleum v Victoria:

[Section] 90 makes exclusive to the Commonwealth a particular sort of tax.
The question whether a State law infringes s. 90 can be answered only by
determining whether it imposes that sort of tax. One must first define “excise”,
and then ask whether the tax imposed by the State statute comes within that
definition. It is irrelevant that the State statute brings about the same practical
result as a duty of excise, for s. 90 does not forbid the States to achieve any
particular economic result; it forbids them to enact a particular form of
taxation.>®

This led Sir Harry to support schemes whereby the States could charge licence fees to
a business, based on the previous year’s turn over, without being an excise duty, as
such charges would not constitute taxes on goods. However he was not always in the
majority and, partly because of the shifting composition of the Court during his 17
years on the bench, inconsistent decisions resulted.

Backdated licence fees relating to tobacco® and petrol®* were upheld as not being
excises. However an annual levy on the owners of livestock was held to be an

excise® as was a levy calculated on the number of animals slaughtered at an abattoir
in a previous year® or the processing of fish.%* Gibbs was critical of the uncertainty
and lack of precision about whether a particular tax is an excise.®® When the
backdated licence fees were finally invalidated, in 1997, in Ha v New South Wales,®®
he warned that the result of the decision was that ‘the imbalance between revenue and
expenditure of both the Commonwealth and the States has become even more extreme
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and the fgnancial dependence of the States on the Commonwealth has become even
167
greater.

Sir Harry Gibbs applied a purposive approach to s 90. It was, in his view, an essential
part of the pact of federation to abolish “customs barriers erected by the Australian
colonies. The inclusion of excises and bounties in the areas forbidden to the States
was obviously intended to make effective the Commonwealth’s control of its tariff
policy.”® Sir Harry rejected a view that the tax was designed in order to give the
Commonwealth “a real control of the taxation of commodities’®® or that it ‘enabled it
to control the national economy as an economic union.” "

Sir Harry also believed that the presence of s 109 of the Constitution which enshrined
the supremacy of Commonwealth laws also provides a reason to take a narrow view
of the prohibition on excise duties. The presence of s 109 in the Constitution means
that “a State excise duty which counteracted the effect of a Commonwealth tariff’
would be invalid.”

A wide interpretation of the meaning of excise duties would, in Sir Harry’s view,
force the States to ‘impose some forms of taxation which, although constitutionally
permissible, are less economically desirable than taxes now categorized as duties of
excise.” " It would also continue to cripple the States financially as they had been
‘virtually prevented” from imposing income tax.

Sir Harry Gibbs’ views of excise duties are not the accepted law and in retirement
Gibbs campaigned for an amendment to the Constitution to allow the States to raise
excise duties.

It is interesting to consider the backgrounds of those Justices who, like Sir Harry, took
a narrower view of excise duties. Every Justice who had been a State Solicitor-
General prior to their appointment has adopted a narrow view of excise duties, and
every Justice from a State other than New South Wales and Victoria (with the
exception of Sir Gerard Brennan) also adopted a narrow view. It is also interesting to
observe that there have been no cases on s 90 since Ha in 1997, despite the fact that in
that decision the Court was split 4:3 and only two justices, Gummow and Kirby JJ (of
the majority), remain on the Court from that time. Perhaps the effect of the Goods and
Services Tax has meant that the States have been less likely to attempt creative
taxation measures.

The other interesting observation about cases involving s 90 is that in 1974 in
Dickenson’s Arcade Pty Ltd v Tasmania’® the Court held that a tax on consumption
was not an excise duty. This means that from 1974 the States would have had the
power to raise their own consumption tax. Sir Harry said, while supporting the
legality of a consumption tax raised by the states, that:

%7 Sir Harry Gibbs, above n 13, 271.
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the exclusion of a consumption tax from the conception of an excise seems to
be an anomaly in principle, because a tax on consumption would appear to
have the same effect in passing into the price of the commaodity, and reducing
demand for it, as a tax on production, distribution or sale.”
It is interesting that despite the many complaints about vertical fiscal imbalance, no
State took up this option.

B Appropriations Power

The second area of financial power where there was a potential for the
Commonwealth to reach into areas of State action was, in Gibbs’ view, the
appropriations power. Section 81 of the Constitution relevantly provides:

All revenues or moneys raised or received by the Executive Government of
the Commonwealth shall form one Consolidated Revenue Fund, to be
appropriated for the purposes of the Commonwealth in the manner and subject
to the charges and liabilities imposed by this Constitution.

Gibbs understood the potential reach of this power. In the Australian Assistance Plan
Case, " the Court was asked to consider what appropriating money “for the purpose of
the Commonwealth’ meant. Gibbs, in classic federalist style, observed:

It would be contrary to all principles of interpretation to treat the words “for
the purposes of the Commonwealth” in s. 81 as adding nothing to the meaning
of the section. The words do not in their ordinary sense have the same
meaning as “for any purpose whatever” or “for such purposes as the
Commonwealth may think fit”. They appear in a Constitution by which
specific powers of legislation were conferred upon the Commonwealth and the
general powers of the colonies which became the States were, with certain
exceptions, continued. Throughout the whole of the Constitution, including the
chapter in which s. 81 appears, the expressions “the Commonwealth” and
“State” are used to refer to the respective bodies politic rather than to the
people forming a particular community. In this context the words “the
purposes of the Commonwealth” in s. 81 naturally refer to purposes for which
the 7(%ommonwealth, as a political entity, is empowered by the Constitution to
act.

It therefore seems correct to say that “purposes of the Commonwealth” are
purposes for which the Commonwealth has power to make laws - purposes
which however are not limited to those mentioned in ss. 51 and 52 but which
... may include matters incidental to the existence of the Commonwealth as a
state and to the exercise of its powers as a national government.”’

Gibbs was in dissent in this case but it provides another example of his application of
federalist principles.

™ Sir Harry Gibbs, above n 65, 336.

" Victoria v The Commonwealth and Hayden (1975) 134 CLR 338.
7°(1975) 134 CLR 338, 374.
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C Section 96: Grants Power

The third provision of the Constitution whose interpretation created problems of
vertical fiscal imbalance was s 96. Section 96 allows the Commonwealth to make
grants to the States on such terms and conditions as the Commonwealth Parliament
thinks fit. The power was originally designed to last for the first ten years of
federation “and thereafter until the Parliament otherwise provides’. However the
Commonwealth Parliament has never chosen to retard its options under this power. In
broad terms, s 96 allows the Commonwealth, by making tied grants to the States, to
enact legislation in areas in which it does not have express power to do so. Section 96
was the constitutional centrepiece of the Whitlam Government’s policy programme.
Some s 96 grants are made free of conditions but many are not. Sir Harry regarded the
effect of grants made under s 96 “as the most important cause of the distortion of the
financial relations between the Commonwealth and the States’”® and the source of a

‘Commonwealth bureaucracy which duplicates that of the States’.*®°

In Sir Harry’s view the most significant financial impact s 96 has had on the States
has been through the 1942 uniform taxation scheme which has effectively centralised
income taxation. Under that scheme the Commonwealth imposed income tax rates
about as high as the same sum previously collected by the Commonwealth and States
combined. The tax rates have remained high enough to make it politically difficult for
the States to raise their own income tax. This has led to a vertical fiscal imbalance
where the Commonwealth raised more taxation than it needed and the States did not
raise enough. To some extent vertical fiscal imbalance has been overcome by the
Goods and Services Tax. Sir Harry suggested that the consequence of this imbalance
was to place:

a strain on the federal system; it puts the financial relationship between the
States and the Commonwealth out of balance. The result is a reduction of
accountability, because the Commonwealth raises money although it is not
responsible for the way in which it is spent while the States spend money
although they are not accountable for the manner in which it is raised.®

As a judge, Sir Harry Gibbs only considered the extent of s 96 Grants on one occasion
in the DOGS case.® No party asked the Court to overrule previous authority on s 96
so there is no substantial consideration of the provision. Gibbs therefore held, one
suspects reluctantly, that ‘if money is granted by the Commonwealth to a State, there
is a grant of financial assistance to the State within s 96 notwithstanding that the
condition of the grant requires the State to pay all the moneys away.’®* He did add
however that “The State cannot be compelled to accept the moneys, and the fact that it
does accept them may be regarded as an acknowledgement of the fact that the moneys
granted are of assistance to the State.”®

"8 Gough Whitlam, ‘The Labor Government and the Constitution’ in G Evans (ed), Labor and the
Constitution 1972-1975,(1977) 305, 308.

" Sir Harry Gibbs, above n 8, 188.

% Sir Harry Gibbs, above n 11, 5.

& Ibid 6.

8 Attorney-General (Vic); Ex rel Black v Commonwealth (1981) 146 CLR 559.

8 (1981) 146 CLR 559, 592.

 Ibid..
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States have been more willing to reject Commonwealth grants of recent times. But
this has had consequences of both a political and economic nature. Nowhere is this
better illustrated than in Victoria where the Commonwealth Government offered to
pay $90 million towards refurbishment of the MCG on the condition that federal
workplace inspectors would be allowed on the site. By refusing the federal
government’s assistance for ideological reasons the MCG redevelopment cost the
Victorian taxpayers more than it otherwise would have.

Sir Harry also called for consideration of possible amendments to s 96 but he was not
really satisfied with either of the suggestions he made on this topic. The first
suggestion was ‘to amend the Constitution in a way that would forbid the
Commonwealth to make grants except for defined purposes.” But he acknowledged
that ‘such a course presents great practical difficulties... it is not easy to suggest a
formula that would include purposes for which grants should be made and exclude
those for which they should not.”® His second proposal was in effect to revive and
refine the ‘Braddon clause’ to provide that ‘a specified proportion of the total
revenues of the Commonwealth should be distributed to the States and to specify the
proportions in which the States should share in the amount distributed.”®® An
unsuccessful amendment of this kind was attempted in 1910.

D. Other Issues

Over the years Sir Harry expressed a number of other concerns about the state of
federalism both in his judgments and in speeches. He found the Whitlam
Government’s attempts to introduce legislation providing for Senators for the
Territories to be invalid. This was because of his conception of the Senate as an
institution designed to protect the interests and integrity of the States and the potential
for the Commonwealth to undermine this by potentially placing:

no limit to the number of senators who may be chosen for each Territory. By
legislation allowing a sufficiently large representation to the Territories, the
House that is intended to be the organ of the States could be brought entirely
under the control of senators elected by residents of the Territories.?’

Gibbs was again in the minority in this case. When almost two years later, and as the
result of the change of only one member of the Court, the Justices were again asked to
reconsider the issue,® Gibbs felt bound by the precedent of the earlier authority. In a
phrase that beautifully encapsulates Sir Harry’s approach to the judicial function he
said, “I have had much difficulty in deciding what course my duty requires.”®® His
duty indicated that he should follow the precedent although he thought it wrong. In
retirement, Sir Harry maintained his support for the Senate and was concerned about

® Sir Harry Gibbs, above n 65, 339.

% bid, 340.

87 (1975) 134 CLR 201, 247.

8 Queensland v The Commonwealth (1977) 139 CLR 585.
8 (1977) 139 CLR 585, 599.
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plans to weaken the Senate’s power ‘to operate as an effective check on the combined
power of the Executive and the House of Representatives.”*

Even in relation to Court accommodation he was a federalist. As a High Court Judge
he was the principal opponent of Sir Garfield Barwick’s idea that all the Justices
would be permanently based in Canberra.” No doubt this was in part because he was
concerned that judges would lose touch with people in other parts of Australia. He
was a strong supporter of the idea that the Court should continue to travel to the State
Capitals despite its permanent home in Canberra. %

Ironically, despite being promised appointment to the mooted federal superior court in
the 1960s, Sir Harry did not support the place of the Federal Court in the justice
system. He said in 1981 ‘it is difficult to discover any valid reason for bringing into
existence.”®® His concerns related to the effect that the growth of the Federal Court
may have on the position of the State Supreme Courts. He felt that rather than passing
the original jurisdiction of the High Court to a new court, it could have been passed to
the State Supreme Courts. His concerns have turned out to be justified as the Federal
Court’s jurisdiction has continued to grow. Recently plans have been announced to
allow the Federal Court to hear a limited class of criminal trials involving hard core
cartel conduct under the Trade Practices Act. Cases involving Commonwealth crimes
have traditionally been heard by State Supreme Courts.**

In retirement Sir Harry Gibbs became increasingly distressed by the state of
federalism. He became the founding President of this Society which has been
dedicated to: ‘promote discussion of constitutional matters through the articulation of
a clear position in support of decentralisation of power through the renewal of our
federal structure.”®

In particular Sir Harry was worried that towards the end of the twentieth century plans
were being made to rewrite the Constitution with as he put it: “the ultimate aim ... to
destroy federalism ... encouraged in the pursuit of that objective by the fact that
federalism in Australia has already been weakened by the actions of Governments and
the decisions of the Courts.”®

He was therefore opposed to plans which he saw as weakening the federation, in
particular, a mooted a separate Aboriginal State. He warned that based on overseas
experience a separate state might lead to division and potentially ‘the ultimate

% Sir Harry Gibbs, ‘Australia Day Message, 26 January, 2004’ in J Stone (ed), Upholding the
Australian Constitution, (2005) vol 17 [page ref needed].

°1 Joan Priest, above n 5, 81.

% Transcript of Proceedings, Official Welcome from the Tasmanian Bar (High Court of Australia, 28
April 1981).

% Sir Harry Gibbs ‘The State of the Australian Judicature’ (Address to the Australian Legal
Convention, Hobart, 10 July 1981) 1, 3-4.

% Peter Costello, ‘Additional Funding for the ACCC: Criminal Cartel Enforcement’ (Press Release, 9
May 2006).

% «Appendix 2: The Samuel Griffith Society” in J Stone (ed), Upholding the Australian Constitution,
(1993) vol 2,273.
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dissolution of the federation’®” due to ethnic tensions which Australia has managed to
avoid.

Similarly as the republic debate gained a head of steam Gibbs became worried that
not enough attention had been paid to the role of the States in a republic. In particular
whether, in order to alter the Constitution pursuant to s 128 to make Australia a
republic, the referendum would need to pass in all States because, in effect, one was
being asked to dissolve the ‘indissoluble federal Commonwealth under the Crown’.
His other concern related to the position of State Governors and the need to consider
amendments to the State constitutions as well as the Commonwealth Constitution
concurrently.®® As we know the republic referendum was soundly defeated but those
who seek its revival have not focused enough on these particular questions.

111 THE CAUSE OF FEDERALISM

In his final message to this Society, Sir Harry lamented the state of federalism. He
wrote:

The cause of Federalism needs defenders, since members of all the main
political parties in Canberra seem determined to encroach on functions which
were obviously intended to belong to the States. It may be true that not all
State governments are models of efficiency, but they will not be improved by
the Commonwealth's duplication of their functions; on the contrary, the results
of such duplication are likely to include more bureaucratic interference and
less responsibility.*

Gibbs’ view of coordinate federalism certainly did need defenders. Even during the
period that Gibbs served on the High Court coordinate federalism was in a perpetual
decline that did not abate. It is therefore worth repeating the advantages of federalism
as Gibbs saw it. These advantages include: government that is closer to the people
will be more likely to keep in touch with their needs; competitive federalism could
potentially stimulate efficiency; federalism divides power and when political power is
divided it is less likely to be abused. He observed, ‘Governments which seek to
weaken federalism do so because they chafe under its restrictions.”*® He also
acknowledged that although federalism could be efficient it could also lead to
inefficiencies, but that efficiency was only one goal of a system of government: this
has to be balanced with the guarantees of liberty. Finally while he did not mention it
as a factor, federalism can also quarantines bad decisions in one jurisdiction.

Sir Harry acknowledged that greater cooperation and redefinition of powers between
the States and the Commonwealth was needed. At the most basic level even those
who are luke-warm about federalism would admit that the prospect of the conversion
of Australia into a unitary state is small. Therefore it is incumbent on Australians to

°7 Sir Harry Gibbs, above n 13, 269.

% Sir Harry Gibbs , ‘A Republic: the Issues’ Federalism’ in J Stone (ed), Upholding the Australian
Constitution, (1997) vol 8, 1-16.

% Sir Harry Gibbs quoted in John Stone, ‘Foreword’ in J Stone (ed), Upholding the Australian
Constitution, (2005) vol 17.

1% Sir Harry Gibbs ‘Australia Day Message, 26 January, 1994’ in J Stone (ed), Upholding the
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make our system work better. Constitutionally we must do what we can with the cards
we have been dealt. Governments have recognised this. Despite Sir Harry’s concerns
about the decline in coordinate federalism there has been a positive upsurge in
cooperative federalism in recent times.

A Cooperative Federalism

At the Council of Australians Governments held on 10 February 2006, significant
achievements were made. As a result of initiatives from the Commonwealth and
Victorian Governments an agreement was reached to invest $1.1 billion on health
(especially mental health), skill shortages, infrastructure regulation, counter-terrorism,
pandemics and a reform agenda involving human capital, competition, infrastructure
and human services. The Prime Minister described it as an:

unbelievably successful COAG meeting and that is nothing more than the
Australian people have an entitlement to. They are fed up with Governments
failing to agree on important long term issues and we have worked very hard
to bring about reforms today.*™*

Peter Beattie in his inimitable style spoke for all Premiers when he said ‘well I’'m
happy. I’m very happy. These COAGs just get better.”'% The Constitution provides
for mechanisms for cooperation between the Commonwealth and the States. In recent
times there has been significant cooperation between the States and the
Commonwealth over counter-terrorism and corporations regulation both through
references of power, a mechanism contained in s 51(xxxvii). Of course references of
power only go one way. But referring power is a recognition that there is much to be
gained from cooperation. Nor does a reference of power shut the States out. Recent
references sensibly include provisions that no amendments can be made to laws the
subject of a reference without the agreement of the States.

It is not always easy to obtain a reference of power. The Commonwealth
unsuccessfully sought references of power from the States for the WorkChoices
legislation. This is despite the fact that the ALP has supported the principle of using
the corporations power for workplace relations purposes. As Sir Harry observed:
‘Although fortunately the Australian Constitution places no impediment in the way of
cooperative action between Commonwealth and States, political considerations often
do impede such co-operative action.”**

The Federal Attorney-General, Philip Ruddock, alluded to the strength of the
Constitution in encouraging cooperative federalism:

the federal system it created places the onus on the States and Territories to
work effectively with the Commonwealth to advance the national
interest.... The federal system by its very nature has inbuilt “inefficiencies”.
However, it does not necessarily follow that either our federal structure or our

191 john Howard, “Transcript of the Prime Minister the Hon John Howard MP, COAG Press
Conference Parliament House Canberra’ (Press Conference, 10 February 2006).
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democratic institutions are incompatible with effective, national government.
Rather, we have to work harder at it than under other forms of government.'%*

There can of course be obstacles and limits to the cooperation. Uniform defamation
laws provide a good example. For thirty years Commonwealth and State governments
recognised the need for uniform defamation laws but there was no progress because
they could not agree on the substance. It was not until the Commonwealth Attorney-
General threatened federal action that the States produced and enacted what are now
roughly uniform laws. But it would not have happened without the Commonwealth as
ringmaster and lion tamer.

In many areas of the law there is a growing need for the States and the
Commonwealth to act cooperatively to bring about uniformity. This is nothing new.
In 1957 Sir Owen Dixon said:

there is no geographical reason why the law should be different in any part of
Australia. Local conditions have nothing to do with it. Is it not unworthy of
Australia as a nation to have varying laws affecting the relations between man
and man?'%

Undoubtedly there will be more cooperative federalism. Business groups and the
general public will demand this more in a post-ideological age.'%

Cooperative federalism has helped the States. Financially the period since 2000 has
been a golden age for State governments as a result of an Inter-Governmental
Agreement and legislation guaranteeing the States 100 per cent of the GST revenue.
All of the State Labor governments (some then in Opposition) campaigned against the
GST but all of them are now the beneficiaries of it. Peter Costello recently said:

the GST changed everything...The whole idea of that was that if the State
Governments had a growth revenue they would take more responsibility and
more accountability. The old days of duck-shoving to Canberra are over. They
have that growing revenue, it was the most generous ...federalist offer since
the Second World War. And what we have got to do now is we have got to
hold State Governments accountable, they have got to be accountable for these
very large sums of money, they have got to be accountable for the provision of
services, and they have got to be accountable when they raise taxes in other

areas.’

194 philip Ruddock, ‘LawAsia Downunder 2005 Closing Speech’ (Speech delivered at the Law Asia
Conference, Gold Coast, 24 March 2005),
<http://www.ag.gov.au/agd/WWW/MinisterRuddockHome.nsf/Page/Speeches_2005_Speeches_24 M
arch_2005_-_ Speech_-_LAWASIAdownunder2005_Closing_Speech>

195 Sjr Owen Dixon Response to a paper by K O Shatwell, ‘Some Reflections on the Problem of Law
Reform’ Australian Law Journal 31 (1957) 325, 342.

196 john Howard “Reflections on Australian Federalism’ (Speech delivered at the Menzies Research
Centre, Melbourne, 11 April 2005)

<http://www.mrcltd.org.au/uploaded _documents/australian_federalism_final.pdf>.

YABC Radio 774, ‘Interview with Peter Costello’ Jon Faine Program 1 March 2005
<http://www.treasurer.gov.au/tsr/content/transcripts/2005/016.asp >.

18



The figures illustrate how good the GST has been for the States as a result of the GST.
Before the GST (1999-2000) the States received $24.7 billion in Financial Assistance
Grants from the Commonwealth. In 2004-2005 the GST payments alone had risen to
$35.3 billion. The total General Purpose Payment Grants to the States was $36.3
billion last year that is a growth of $11.6 billion. By the financial year 2006-2007
GST revenues paid to the States are expected to rise to $39.1 billion which represents
a total increase over seven years of 60 per cent or an average annual increase of 8.3
per cent.'® And this was much more than they ever estimated.'%°

Not only has the tax take from the GST made the States richer but their own taxes
(land tax, stamp duty, payroll tax etc) have made the States much richer as well.
Between 1999-2000 and 2004-2005, State tax-take from their own source income rose
by 46 per cent. In the big mining States of Queensland and Western Australia the
States increased their revenue from their own taxes by 78 and 79 per cent
respectively. This represents a total tax increase over six years of $12.2 billion made
from taxes that the States are responsible for raising themselves.*'° None of these
figures represent the tied grants, which the States receive and which in 2004-2005
totalled $24.5 billion.**!

The point | am making is that the financial position of the States should be healthy.
However the State governments spend this money unwisely. There were warnings
about this. It was said that the increase in State revenues would make the States
fiscally lazy. These warnings unfortunately came true. Sir Harry Gibbs also
acknowledged the double-edged sword of the GST:

The Goods and Services Tax may increase the total revenue payable to the
States, but it does not remove this imbalance between the power to raise
revenue and the responsibility for expenditure. Although the total amount of
the Goods and Services Tax is notionally allocated to the States, no individual
State has a guaranteed share in the revenue, since the distribution among the
States will be made according to fiscal equalisation principles determined by
the Commonwealth Grants Commission.**?

From a design perspective it would have been better if the States had chosen to raise
their own consumption tax. At least since 1974 it was clear that the States could have
done that. The question is why did they not decide to go down that path. It has been
suggested that political difficulties are a reason for their failure to institute a
consumption tax. These political difficulties did not prevent the Howard Government
from proposing a new tax, going to an election and spending political capital on a
policy that it thought was in the long term interest of Australia. It was a failure in
political leadership at a State level that, despite almost insurmountable majorities in
some States, no State took the initiative to put itself on a secure financial footing and
redress the vertical fiscal imbalance. While the Howard Government spent political
capital the States have been the beneficiaries. Similarly, the States did not take up
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Malcolm Fraser’s offer to enable them to raise income tax. This appears to have been
for political reasons.**® The States, in my view, need to look at ways of becoming
more financially responsible. While the States’ financial position has been strong
since the introduction of the GST, what they have done with the money has been less
than satisfactory.

Despite all of the extra money, New South Wales has slid into a budget deficit. The
Queensland hospital system lurches from crisis to crisis. Western Australia faces
power outages in summer time and has seen police numbers fall as fear of crime and
incidents of violent assault increases. Victoria builds infrastructure projects like the
rural light rail, which has blown out in cost from $80 million to $750 million.
Tasmania has a problem controlling its prison population. And the South Australian
size of the public service is bulging such that the re-elected Premier, having promised
not to cut public service jobs, has had to revisit his decision.

While the State finances have got stronger, their service delivery has got much
weaker. Take for example waiting lists for elective surgery in public hospitals. In
1999-2000 in New South Wales 8.3 per cent of people were waiting for more than a
year for a cataract operation. In 2003-2004, that number had increased to 14.6 per
cent. A simple procedure like having your tonsils out became more difficult in New
South Wales. In 1999-2000 11.6 per cent of people waited more than a year for this
procedure. By 2003-2004 this had risen to 14.6 per cent. In the same period in
Western Australia it had gone from 6.3 per cent of patients waiting more than a year
to 13.1 per cent. The worst figures of all are with relation to knee replacements. In
1999-2000 15.9 per cent of New South Welshmen, 12.4 per cent of Victorians and 8.1
per cent of Queenslanders waited more than a year for a knee replacement. This
skyrocketed by 2003-2004 to 24.6 per cent of New South Welshmen, 16.2 per cent of
Victorians and 10.7 per cent of Queenslanders waiting more than a year for this
routine operation.'**

As Sir Harry said a common complaint is that “all too often the performance of State
Governments has been less than satisfactory.”** It is the combination of
mismanagement and poor service delivery that has prompted the federal government
to get involved in areas which are seen as the preserve of States. The Prime Minister
said in his speech to the Menzies Research Centre last year:

We have no desire to take over functions that are being properly discharged by
States and Territories...our first impulse is to seek cooperation with States and
Territories on national challenges where there is overlapping responsibility....
But the major source of discontent with Australia’s federal system today turns
on the underwhelming performance of State governments following the
introduction of the Goods and Services Tax.... All the Commonwealth asks
now is that the States make a determined effort to meet their responsibilities
and obligations.**®

3 David Hill, “Working for Wran’ in T Bramston (ed) The Wran Era (2006) 59, 59-60.
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When Tony Abbott gave the Sir Norman Cowper Oration in 2003 he expressed his
frustrations in a speech that was on the surface an attack on federalism but was really
an attack on the governance of State governments. He said that State governments
‘demand federal help’ and have:

an incorrigible tendency to “blame the feds” when things go wrong. In
refusing to take full responsibility for what they do, the states have become
Canberra’s most exalted lobbyists, political commentators rather than
sovereign governments...the demand goes up for federal assistance and the
finger of blame is swiftly pointed at Canberra whenever something’s missing
that money might buy. Welcome to feral federalism, where state governments
try to fund the infrastructure and services which are their particular political
priority but demand Commonwealth help for everything else that needs to be
improved.

In a democracy, voters seek solutions from the most senior leader to whom
they have access. ... They just want their problems fixed. What’s the point of
having a prime minister, they tend to think, if he can’t tackle bushfire crises,
school over-crowding, heroin injecting rooms and hospital waiting lists?**’

The crux of what Tony Abbott was saying is that the States need to take more
responsibility for things. The more the States do so the less the Commonwealth will
feel the need for intervention. There are, of course, many political downsides to
Commonwealth intervention — today’s Commonwealth Government is tomorrow’s
Commonwealth Opposition. Whereas Commonwealth intervention might be
applauded when its political outcomes are sound, the next government may choose to
intervene for more nefarious reasons. Notwithstanding these concerns and those
relating to the constitutional role of coordinate federalism, it seems that
Commonwealth Governments of both sides will intervene in areas of State
responsibility whenever States are failing to deliver efficient and effective
Governments. As one of Australia’s senior historians once quipped to me ‘Show me a
Commonwealth Minister and I’ll show you a centralist.’

IV COMPETITIVE FEDERALISM

Those who wish to see a stronger role for the States and a revitalised federalism have
tended to suggest three solutions: constitutional amendments to increase the power of
the States or retard the power of the Commonwealth,**® the appointment of federalist
judges to the High Court,**® or encouraging the Commonwealth to keep out of areas
which belong to the States.'®® The first is unlikely because under the Constitution the
Commonwealth must propose a referendum and a Commonwealth Government is
unlikely to propose a referendum to give more power to the States. The second is

7 Tony Abbott, ‘Responsible Federalism: The Sir Norman Cowper Lecture’ (Speech delivered at the
Australian Institute of Political Science, Sydney, 20 June 2003).
<http://www.tonyabbott.com.au/speech/federalism.html>

118 Sjr Harry Gibbs, ‘Australia Day Message, 26 January, 1997” in J Stone (ed), Upholding the
Australian Constitution, (2004) vol 16 267, 268.

19 Greg Craven, ‘Reforming the High Court’ in J Stone (ed), Upholding the Australian Constitution,
(1996) vol 7, 21, 40-41.

120 Sir Harry Gibbs, ‘Australia Day Message, 26 January, 2005 in J Stone (ed), Upholding the
Australian Constitution, (2005) vol 17.

21



difficult because most candidates for judicial appointment have never expressed views
on this subject and, following the precedent set by WM Hughes and AB Piddington, it
is probably unethical to ask. The final suggestion is also unlikely especially if States
perform poorly as they have in recent years. There is another way to bolster
federalism — from the State side. The better the State governments perform the less
the Commonwealth will be inclined to interfere with their powers and responsibilities.
This leads me to the form of federalism which has been forgotten — competitive
federalism — where efficient States compete against each other and the
Commonwealth. I think this has been forgotten because of the decline in State
leadership.

A Decline in State Leadership

The height of State power and influence in recent decades was the 1970s. At the
beginning of the decade experienced State premiers like Sir Henry Bolte and Sir
Robert Askin confronted comparatively inexperienced Prime Ministers in Sir John
Gorton and Sir Williams McMahon. Sir John Gorton’s centralism and the opposition
it faced from the premiers played a part in his downfall.'** As a result his successor,
McMahon, was more likely to agree to State demands and earned faint praise from Sir
Joh Bljzezlke-Peterson and Sir Henry Bolte as the best Prime Minister they ever dealt
with.

During the Whitlam period the States were a bulwark of liberty as they challenged the
Whitlam Government’s economic heresies and constitutional excesses. Not only did
they challenge Commonwealth action but they pursued a series of vigourous reforms
at a State level. For instance Sir Joh Bjelke-Peterson abolished death duties, Sir
Charles Court opened up his State to development and Don Dunstan’s pursued a
range of social reforms. This dynamism seems to be missing today. When Malcolm
Fraser used the power of the States’ House (which was controlled by him in part
because of the actions of State premiers) to force the political crisis of 1975, the
power of political federalism was at its zenith. As a result Fraser owed the States and
he delivered on a plan to allow them to raise income tax which none of them took up.

Unfortunately, after but not necessarily because of the Tasmania Dams Case, '
shortly after Fraser’s defeat the States went into free-fall. A succession of
incompetent, corrupt or allegedly-corrupt State governments in the 1980s weakened
the power and authority of the States and created the perception that they could not
handle their affairs properly. This changed a little due to the economic reforms of Jeff
Kennett and others who counter-balanced a federal government that created the
recession we had to have. But it was not like the 1970s again. In the last decade John
Howard has been the dominant political leader in Australia and, at least since the
departure of Bob Carr, there is no opposing State political force which can act as a
counterbalance. The reform agenda at a State level has atrophied. None of the State
leaders have been prepared to tackle taxation or industrial relations reform.
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I think we need to be realistic about federalism. Like Sir Harry, | want to see the
Constitution work in the way the framers intended. It seems unlikely, however, that a
Commonwealth government will again propose referenda giving more power to the
States. It also seems unlikely that any Commonwealth government will stop using s
96 grants. The prevailing ideology of the federal government at a particular time will
determine the extent of the Commonwealth power they will use.

What | have said so far should indicate that | do not think the solution to federalist
issues will be found with the Commonwealth Government. Rather the best way to
revive federalism is to revive the States through cooperative federalism: to
reinvigorate State Parliaments and State governments with better leadership,
performance and service delivery. States should live within their means. They also
need to be creative. | agree with the recent suggestion by Des Moore that the States
need to look to the private sector more for the provision of government services
irrespective of the COAG process or Commonwealth involvement.'* States need to
cut unnecessary expenditure including major blowouts in public service numbers and
wages at the managerial level. They need to become better at running hospitals that
respond to patient and doctor needs not the needs of bureaucrats or administrators.
They need to become responsive to parent needs in schooling rather than rolling over
to the teachers’ unions. They need to respond to the public’s legitimate desire to feel
safe in their homes in their policies of crime and policing.

When State governments perform strongly an attack on State powers from the federal
government will be less likely. Revitalised State governments will be in the long-term
interest of the federation.

V CONCLUSION

As a Justice of the High Court Sir Harry Gibbs did his duty. He interpreted the
Constitution with particular regard to its federal character. As his time on the bench
drew to a close, and in retirement, as the case law increasingly went against the
meaning he believed the Constitution to have, he became ever more concerned with
the state of federalism. The further the interpretation of the Constitution moves from
his vision the harder it may be to return it a jurisprudence that has regard to its federal
character. | believe that the focus of federalism in the future will be less on legal
federalism and more on political federalism. On the state of current authorities the
question in the future seems to be not does the Commonwealth have the power but
should it exercise it? The challenge of political federalism will be to resolve the
tension between Commonwealth governments of both political colours wishing to
pursue a broader agenda and the need for the State governments to make themselves
more efficient and dynamic to keep the Commonwealth at bay. If the proper balance
can be achieved then we will well and truly serve the distinguished memory of Sir
Harry Gibbs.

124 Des Moore, ‘A new vision for Queensland Governments’ (Speech delivered at Commerce
Queensland Breakfast, 4 May 2005).
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